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Trademar k Judges.

Opinion by Walters, Adm nistrative Tradenark Judge:
Li bby G ass, Inc. filed an application to register the
desi gn shown bel ow on the Principal Register as a tradenark

for “beverage gl assware.”?!

Inits application as originally
filed, applicant clainmed that, as a result of substantially
excl usive and conti nuous use in commerce for the five years

preceding the filing of the application, the design has

! Application Serial No. 75/250,499, filed March 3, 1997, in
International Cass 21, based on use in comrerce, alleging first
use and first use in comerce as early as 1989.
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becone distinctive of applicant’s glassware and is
therefore regi strable under the provisions of Section 2(f)
of the Trademark Act, 15 U. S.C. 1052(f). The application
record includes the statenent that “[t]he mark consists of
a beverage container with side panels extending froma

pent agon- shaped base to a circular rimor |ip.

The Exam ning Attorney issued a final refusal to
regi ster, under Sections 1, 2 and 45 of the Tradenark Act,
15 U. S.C. 1051, 1052 and 1127, on the ground that the
design is a nondistinctive configuration of applicant’s
goods that does not function as a trademark, and applicant
has not established that the configuration has acquired
di stinctiveness, under Section 2(f) of the Trademark Act.
Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing

was not requested.
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The Exam ning Attorney contends that applicant’s
configuration is not inherently distinctive and applicant
has not denonstrated that it has acquired distinctiveness
as a trademark. She argues that purchasers of gl assware
are famliar with glassware products featuring nmulti-sided
bases and sides which lead up to round lips, so that such
purchasers are unlikely to view the configuration of
applicant’s glasses as anything other than one of the nany
possi bl e ornanmental designs for glasses. In support of her
position, the Exam ning Attorney submtted phot ographs of
third-party gl assware of various sizes and shapes, a nunber
of which feature pol ygonal bases and sides; and
advertisenments fromvarious catal ogs and store circulars
showi ng that gl assware is available in a variety of shapes
and si zes.

Appl i cant contends that the configuration sought to be
regi stered, although de facto functional in the sense that
applicant’s glassware is used to contain beverages, is not
de jure functional in the sense that it enbodi es a superior
design or one that conpetitors need to be able to copy in
order to conpete successfully in the market for gl assware.
Applicant further contends that the two declarations of

Jeffrey W Joyce, applicant’s corporate marketing director,
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establish that the configuration has becone distinctive of
applicant’s goods by virtue of extensive use and pronotion.

The first declaration states that the “mark” is not
the subject of either a design patent or a utility patent;
that alternative designs which are equally efficient and
not nore costly to produce are available to conpetitors;
that applicant has advertised its glassware, “including the
feature enbodied in the proposed mark,” through catal ogs, a
copy of one of which was attached as an exhibit to the
decl aration; that applicant had spent nore than $75,000 to
advertise and pronote “the proposed mark”; and that the
decl arant believes that “the proposed mark” has acquired
di stinctiveness as a source indicator for the goods
identified in the application.

The second decl aration from M. Joyce expands on his
previ ous declaration. He provides infornmation about
applicant’s business activities, including the fact that
bet ween 1989 and 1998, applicant sold al nost ni ne hundred
t housand dozen gl asses incorporating the “mark” for over
nine mllion dollars, wth advertising expenditures for the
years 1996 t hrough 1998 of approximately 19% of sales, or
$170, 199, $307,901 and $364, 018, respectively.

Several exhibits acconpanied this declaration. An

i ntroductory advertisenent, Exhibit A titled “Introducing
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| nverness DuraTuffa Tunblers,” shows three gl asses, two of

which are filled with beverages. The bases of the three

gl asses appear to be polygonal, although one cannot discern
fromthe photo how many sides they have, or even if they
all have the sane nunber of sides. The text of the

adverti sement, however, includes the foll ow ng sentence:
“Traditional clear panels nake a sinple, elegant statenent,
extending fromthe pentagonal base to the circular rim?”
The decl aration states that these adverti senents were
provided to applicant’s sal esnmen and distributors, but the
exact nunber that were printed is not stated. Exhibit B
anot her exanpl e of what applicant describes as “early
literature” used to pronote applicant’s goods, shows three
gl asses in a photo simlar to the one in Exhibit A The
headi ng i s “PRESENTI NG...|I nverness Tunblers.” The text

i ncludes the following: “Inverness offers classic styling-
—a heavy, pentagonal shaped base that rises to a lip that’s
round and DuraTuffé& treated for built-in resistance to

t hermal and nechani cal shock."

Exhibits C through G are brochures, catal ogs, order
forms, and so forth. The glasses in question are shown in
nost of these docunents, but there is no nention of the
features that applicant now clains as its distinctive

trademark. In fact, these exhibits show that applicant
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produces gl assware in a variety of configurations, with bases
in many di fferent shapes.

Exhibit His a photo of a shipping carton for
applicant’s “I NVERNESS’ gl assware. |In addition to the word
mar k, stock nunmber and quantity indication, the box bears
an illustration of a glass, as seen fromthe side, although
the features clainmed as the trademark are obscured.

By filing its application for registration with a
clai mof distinctiveness under Section 2(f), applicant has
conceded that the design it seeks to register is not
i nherently distinctive and, thus, not registrable on the
Princi pal Register w thout evidence of acquired
di stinctiveness.? Both applicant and the Exami ning Attorney
agree that the issue in this appeal is whether applicant’s
shape of its beverage gl assware, i.e., the pentagonal base
extending into a round lip at the top, has acquired
di stinctiveness as an indication of the source of

applicant’s goods.

2 Al though applicant nmade a statenent in an early response that
its alleged mark is inherently distinctive, applicant filed its
application with a Section 2(f) claimof acquired

di stinctiveness. Further, the Suprene Court has held that
product configurations are never inherently distinctive in Wl -
Mart Stores Inc. v. Samara Brothers Inc., 120 S. . 1339, 54
USPQ2d 1065 (2000). See also In re Ennco D splays Systens, Inc.,
2000 TTAB LEXI S 235, (Serial No. 74/439,613 et. al., April 4,
2000) .
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The burden of establishing acquired distinctiveness is
on applicant. In re Automatic Radio Mg. Co., 404 F.2d
1391, 160 USPQ 233 (CCPA 1969). Based on the record before
us, we conclude that applicant has not established that the
configuration sought to be regi stered has acquired
di stinctiveness as an indication of the source of
applicant’s gl assware.

Al though it is clear fromthe record that applicant’s
I nverness |line of beverage gl assware has been actively
pronot ed and sal es have been significant, there is very
little evidence fromwhich we can concl ude that prospective
gl assware purchasers view the shape of glassware with
pent agonal bases and round |ips as an indication of the
source of that gl assware.

Nei ther M. Joyce’s concl usions regardi ng acquired
di stinctiveness, which are, essentially, self-serving for
applicant, nor the exhibits to his declaration establish
that the configuration is, or is likely to be, perceived as
a trademark by prospective gl assware purchasers. Exhibit C
does not show or nmention the configuration of applicant’s
gl assware. Al though Exhibits D through G picture the
gl assware in question, the exhibits contain nothing that
constitutes even an attenpt to draw viewers’ attention to

t he design as an indication of the source of the goods. As
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not ed above, Exhibit H depicts a glass on the carton in
whi ch applicant’s goods are shi pped, but the features that
applicant contends constitute its trademark are not even
vi si ble, much |l ess pronoted, as applicant’s tradenarKk.
According to M. Joyce, the advertisenents contai ned
in Exhibits A and B were distributed to applicant’s own
sal esnmen and distributors, rather than to prospective
purchasers, during the initial effort to market the goods.
There is no indication whether or to what extent these
advertisenments were seen by prospective purchasers.
Further, even if these advertisenents were distributed
beyond the introductory period, and to actual or potenti al
purchasers of the goods instead of to applicant’s own
sal esnen and di stributors, the ways in which the
advertisements refer to the features in question do not
i ndi cate pronotion, nuch | ess perception in the
mar ket pl ace, of these features as applicant’s tradenark.
For exanple, Exhibit A touts the “[t]raditional, clear
panels” in its Inverness tunblers, stating that the panels
“make a sinple, elegant statenent, extending fromthe
pent agonal base to the circular rim” Exhibit B describes
the sane feature as “classic styling.” These two
statenents are at best rather lyrical descriptions of the

shape of applicant’s Inverness tunblers. Characteri zing
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its design as a traditional design with classic styling is
hardly pronotion of the configuration as a trademark, nor
is it evidence that the configuration applicant seeks to
register is perceived in the marketplace as an indication
of the origin of beverage gl assware.

I n conclusion, applicant has presented insufficient
evi dence from which to conclude that the non-inherently
distinctive configuration that is the subject of this
application has acquired distinctiveness as a source
identifier in connection with applicant’s beverage
gl asswar e.

Decision: The refusal to register under Sections 1, 2
and 45 of the Act on the ground that the design is not
i nherently distinctive and applicant has not established
acqui red distinctiveness under Section 2(f) of the Act is

af firnmed.

C. EE Wlters

C M Bottorff

L. K MLeod
Adm ni strative Trademark Judges
Trademark Trial & Appeal Board
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